
 
 
 
 
 
 
 

REVIEW OF THE MAIN LEGAL NEWS FOR BUSINESS 
 

Lawyers of LF «Dmitrieva & Partners» have prepared the list of the main legal  
news for business  

Innovations of exchange regulation 

On February 25th the National Bank introduced new approaches to 
licensing transactions of individuals of placing funds in foreign accounts and 
investments outside Ukraine. 

According to the NBU resolution №14 of 23rd February 2017 
individuals will now be able to place in the foreign accounts foreign currency 
with source of origin outside Ukraine without obtaining individual licenses of 
the NBU. As the NBU officially  declared,  residents will  be able to place in 
foreign accounts funds received by them outside Ukraine as wages, 
stipends, pensions, alimony, dividends, etc. without licenses. 

According to the latest changes the individual license of the NBU 
isn’t required also for settling accounts by individuals, who are not 
entrepreneurs, with non-residents abroad for the purpose of investment 
(except for the case of the transfer of funds for this purpose from Ukraine 
abroad). That is, individuals still need to have individual licenses of the NBU 
for money remittance outward Ukraine for the purpose of its investment or 

placement in foreign accounts. 

On February 22nd the National Bank introduced amendments to the Instruction on the Order 
of Issue of Individual Licenses for Investment Abroad, the Regulation on the Order of Issue of 
Individual Licenses for Transfer Of Foreign Currency Outward Ukraine to Pay for Precious Metals 
and Conduct Certain Currency Transactions, the Regulation on the Order of Issue by the National 
Bank of Ukraine of Individual Licenses for Placing by Residents (Legal Entities and Individuals) of 
Currency Values in Accounts outside Ukraine (resolution of the NBU Board of February 21st, 2017 
№12). 

From now on the NBU has the right to refuse to issue individual licenses for certain foreign 
exchange transactions if it finds the information in the submitted documents that the participant or 
the person in favour of which or in the interest of which this transaction is conducted is a person 
which is located in a country recognized by the Verkhovna Rada of Ukraine as a state-
aggressor/invader state. 

According to the Law of Ukraine "On the Assertion of Citizens’ Rights and Freedoms and 
Legal Regime in the Temporarily Occupied Territory of Ukraine" the Russian Federation is 
recognized s a state-aggressor. 

On February 22nd the National Bank adopted another resolution aimed at improving the 
order of conduct of some foreign exchange transactions. This resolution amended the latest 
resolution of the NBU of 13.12.16 №410 "On Settlement of the Situation in the Monetary and Credit 
and Foreign Exchange Markets of Ukraine". According to these changes, from now on revenues in 
foreign currency received as a cash security (guarantee fee, mortgage, earnest, deposit, guarantee) 
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for the purpose of participation of a non-resident in auctions/bids/tenders are not subject to 
compulsory sale in the interbank currency market of Ukraine. In addition, banks may buy foreign 
currency for customers not taking into account the amount of currency balance available in 
accounts, which was received as a cash security from the non-resident for participation in 
auctions/bids/tenders. Banks are also allowed to buy foreign currency for customers if the amount of 
balance in the client’s account does not exceed 100 000 US dollars (previously this amount was 25 
000 US dollars). 

Determination of an ultimate beneficial owner (controller) 

By its letter dated 10.02.2017 no. 25-0008/10883 the NBU reminded banks of their obligation 
to request from a customer - legal entity the information and/or documents containing information on 
the ownership structure of the customer. In the same letter the NBU gave the definition of "a 
nominee owner (holder)" - the person who manages in his own name the corporate rights of another 
person - a real ultimate beneficial owner (controller) in the interests of the latter. 

At the same time, in the NBU opinion, the factors that may be the evidence that the owner 
(controller) of the customer is nominee, and not real, may be, in particular: 

1) the person who, though indicated as an ultimate beneficial owner (controller) of the customer, 
including according to the Unified State Register of Legal Entities and Individuals - Entrepreneurs 
and Public Formations, but they are also the ultimate beneficial owner (controller) and/or director of 
many other legal entities, the country of registration of which has an offshore status; 

2) the natural person with place of registration in the country, which has an offshore status, who, 
according to information received directly from the customer, is indicated as an ultimate beneficial 
owner (controller) of the legal entity (or the customer has stated that there is no final beneficial 
owner (controller)) however, this information does not coincide with the data contained in public 
information sources; 

3) according to information received from the customer it has been determined that the ultimate 
beneficial owner (controller) of the customer - legal person is an individual. At the same time this 
legal entity is large enough business entity (company), has industrial facilities, carries out financial 
transactions of significant amounts, receives significant profit, etc. Following due diligence of the 
customer, it has been determined that the person that is indicated as an ultimate beneficial owner 
(controller) of the customer does not actually influence its business, and the real influence on the 
activities of the company is performed by another person who does not show themselves as the 
owner of this company in public, but receives income from its business activity. Besides, it should 
be taken into account that, for example, a known public or political figure may be such an individual, 
i.e., the real ultimate beneficial owner (controller) of the legal entity 

It is also stated in the letter that banks are obliged to carry out an in-depth due diligence of 
the customer. If determination of data that allow to establish the real ultimate beneficial owners 
(controllers) of the customer is impossible, banks are obliged to refuse to establish (maintenance) of 
business relations (including by the way of dissolution of business relations) or conduct of a 
financial transaction. 

Prevention of carrying out a risky activity 

The National Bank of Ukraine once again stressed on the necessity for banks to perform an 
in-depth analysis of the terms of foreign economic contracts that provide for the application of such 
rates of conversion of the price currency into the payment currency which significantly differ from 
market ones (the NBU letter of 08.02.2017 no. 25-0008/9995). Besides, the NBU drew attention to 
that for the purpose of performance of the full analysis and check of documents/information 
provided by the customer to banks, in cases specified by law it is advisable to request information 
on the customer from other banks through the exchange of information between banks by e-mail of 



the NBU. In the NBU opinion such requests will help to avoid the risks of the use of the document 
that has signs of a false, invalid one. 

As regards the taxation of income in the form of the value of property received by a 
taxpayer - acquirer under a hereditary contract 

The State Fiscal Service gave clarification regarding the taxation of  income in the form of the 
value of property received by a taxpayer - acquirer under a hereditary contract. 

The hereditary contract is one of the ways of acquiring ownership of the property. Under the 
hereditary contract one party (the acquirer) undertakes to fulfil the instruction of the other party (the 
alienator) and in the event of their death they acquire the right of ownership of the alienator’s 
property (Art. 1302 of the CCU). 

Income in the form of the value of property received by a taxpayer - acquirer under a 
hereditary contract is included in the total taxable income of such a taxpayer and is subject to 
personal income tax and military tax. 

According to sub-cl. 163.1.1 of cl. 163.1 of art. 163 of the TCU the object of taxation of a 
resident is the total monthly (annual) taxable income, which includes other income, except for those 
listed in art. 165 of the TCU (sub-cl. 164.2.20 of cl. 164.2 of art. 164 of the TCU). 

According to art. 167 of the TCU the tax rate is 18% of the property value. 

Such income is also subject to military tax (sub-cl. 1.2 of cl. 16 of subsection 10 of section XX 
of the Transitional Provisions of the TCU). 

The military tax rate is 1.5% of the property value (Letter of the SFS of 14.02.2017 no. 
2214/L/99-99-13-02-03-14). 

On Amendments to the Tax Code of Ukraine regarding transfer pricing 

By letter no. 2376/99-99-15-02-01-17 of 02.02.2017 the State Fiscal Service of Ukraine 
Structural sent the clarification to structural subdivisions on the issue of transfer pricing. 

The main changes in the Law no. 1797 regarding transfer pricing are as follows: 

Increase of the cost criteria for the recognition of transactions as controlled 

Subsection 39.2.1.7 of the Tax Code of Ukraine (hereinafter - the Code) provides for the 
increase in cost criteria: the amount of the annual income of the taxpayer increased three times 
(from 50 mln. UAH to 150 mln. UAH) and the amount of transactions of the taxpayer with one 
counterparty doubled (from 5 mln. UAH to 10 mln. UAH). 

New criteria for the recognition of business transactions as controlled cover the transactions 
which are conducted by taxpayers beginning from 1st January 2017. 

Report on controlled transactions 

Law no. 1797 provides for the postponement of the deadline for submission of the report on 
controlled transactions from May 1 to October 1 of the year following the reporting one. 

Extension of the list of non-residents transactions with which will be monitored 

The amendments to sub-clause 39.2.1.1. of the Code provide for the control covering the 
transactions with non-residents who do not pay income tax (corporate tax) and/or are not tax 



residents of the country where they are registered as legal entities. To administer this provision the 
approval by the Cabinet of Ministers of Ukraine of the list of forms of incorporation of such non-
residents depending on countries (territories) is provided. Transactions with such counterparties will 
be recognized as controlled only after the approval of the said list. 

The main criterion for referring  transactions to controlled ones is failure for the counterparty-
non-resident to pay income tax (corporate tax) in the country where they are registered. 

In addition to foreign economic transactions of sale of goods involving non-resident 
commissioners the control shall also cover transactions of acquisition of goods and purchase or 
sales of services rendered by non-resident commissioners. It should be noted that the application of 
this provision do not depend on which state (territory) the non-resident which is a buyer/seller of 
goods and/or services is registered in, or whether this non-resident is a party related to the 
taxpayer. 

"Low tax" jurisdictions - new list 

For the recognition of transactions as controlled the list of countries (territories), which is 
approved by the Cabinet of Ministers of Ukraine in accordance with paragraph 39.2.1.2 of the Code, 
is subject to updating. 

Liability and penalties 

Penalties are now pegged to the amount of a minimum subsistence level for an able-bodied 
person, set by the law as of January 1 of the tax (reporting) year. 

From 01.01.2017 failure by the taxpayer to submit the report on controlled transactions 
(specifying report) and/or documentation on transfer pricing after the expiry of 30 calendar days 
following the last day of the deadline for payment of a penalty (penalties), entails a penalty equal to 
5 amounts of a minimum subsistence level for an able-bodied person, set by the law as of January 
1 of the tax (reporting) year, for each calendar day of the failure to submit it. 

A separate, more "soft" responsibility has been introduced for violations in case when the 
payer by themselves, before the inspection conducted by the controlling authorities, found out the 
fact of the late submission of the repot on controlled transactions, transfer pricing documentation 
and late declaration of transactions in the previously submitted report and submitted the report (the 
specifying report).  

Article 120 of the Code is supplemented by new clause 120.4, which provides for the 
application of such penalties: 

- one minimum subsistence level for an able-bodied person, set by the law as of January 1 of the 
tax (reporting) year, for each calendar day of the delay in the submission  of the report on controlled 
transactions, but not more than 300 amounts of  a subsistence minimum level; 

- one minimum subsistence level for an able-bodied person, set by the law as of January 1 of the 
tax (reporting) year, for each calendar day of the delay in declaration of controlled transactions in 
the submitted report on controlled transactions in the case of submission of a specifying report, but 
no more than 300 amounts of a subsistence minimum level; 

- two amounts of a subsistence minimum level for an able-bodied person, set by the law as of 
January 1 of the tax (reporting) year, for each calendar day of the delay in the submission of 
transfer pricing documentation determined by sub-cl. 39.4.6 and 39.4.8 of the Code, but not more 
than 200 amounts of a subsistence minimum level. 



On the order of imposition of a value added tax on the transactions of the assignment 
by a primary creditor of the right to claim to a new creditor 

The Chief State Fiscal Service in Kyiv clarified the order of imposition of a value added tax on 
the transactions of the assignment by a primary creditor of the right to claim to a new creditor. 

According to sub-cl. 196.1.5 of cl. 196.1 of article 196 of the Code, transactions of trading for 
cash or securities for debt obligations, except for the transactions of collection of debt obligations 
and factoring transactions, except for factoring transactions if the objects of the debt are currency 
values, securities, including compensatory documents (certificates), investment certificates, 
mortgage certificates of fixed income, transactions of assignment of the right to claim in respect of 
credits (loans), secured by mortgage, housing checks, land bonds and derivatives, are not subject 
to taxation. 

If debt obligations are transferred to one taxpayer to another in exchange for cash or 
securities, such transactions are not subject to VAT. In this case when carrying out transactions of 
provision of services the supplier (primary creditor) had to charge VAT liabilities, to execute a tax 
invoice and register in the Unified Register of Tax Invoices (hereinafter – the URTI). Such a tax 
invoice, registered in the URTI, is the grounds for the debtor to include VAT amounts, indicated 
therein, to the tax credit. 

Transaction of the assignment by the supplier (primary creditor) of the right to claim to the 
new creditor in exchange for cash, under sub-cl. 196.1.5 of cl. 196.1 of article 196 of the Code, is 
not subject to VAT and doesn’t entail any VAT consequences with the primary creditor. 

At the date of assignment to them by the supplier (primary creditor) of the right to claim 
against the debtor the new creditor does not form a VAT credit in the amount of such assigned right 
to claim, and as of the date of receiving the debt from the debtor they doesn’t charge VAT liabilities. 

When assigning by the supplier (primary creditor) of the right to claim to the new creditor the 
buyer (debtor) does not adjust the tax credit formed as of the date of receiving the service from the 
primary creditor (letter of 06.02.2017 no. 2350/10/26-15-12-01-18). 

As regards the possibility of nonprofit organizations to enter into contracts of civil 
nature with individuals, founders, employees and members of such non-profit organizations 

Letter of the SFS of 06.02.2017 no. 2114/6/99-99-15-02-02-15. Law of Ukraine dated 
October 6, 2016 no. 1667-VIII introduced amendments to the Tax Code of Ukraine relating to 
specification of certain provisions on taxation of non-profit organizations, which came into force on 
20th November 2016. Changes have been introduced to the third paragraph of sub-cl. 133.4.1 of cl. 
133.4 of art. 133 of the Code, which provide that financing of expenses set forth in sub-cl. 133.4.2 of 
cl. 133.4 of art. 133 of the Code, in particular, the expenditure on maintenance, achievement of 
goals (objectives, tasks) and activities determined by the constituent documents, is not considered 
the distribution of received income (profits). 

The obligatory condition for non-profit organizations is using their income (profits) exclusively 
for financing expenditure on maintenance, achievement of goals (objectives, tasks) and activities 
determined by the constituent documents (sub-cl. 133.4.2 of cl. 133.4 of art. 133 of the Code). 

So, taking into account the changes introduced by Law no. 1667, payments of a non-profit 
organization in favor of founders (members), employees, members of such organization (including 
on the basis of a civil contract), if such costs are financing expenditure on maintenance, 
achievement of goals (objectives, tasks) and activities determined by the constituent documents of 
such a non-profit organization, is not considered the distribution of received income (profits). 



In case if the non-profit organization doesn’t comply with requirements of cl. 133.4 of art. 133 
of the Code, such a non-profit organization is obliged to submit within the period specified for the 
monthly tax (reporting) period, the report on the use of income (profits) of the nonprofit organization 
from the beginning of the year (beginning from the moment of recognition of the organization as 
non-profit in the prescribed manner if this recognition took place later) to the last day of the month in 
which such a violation was committed, and to state and pay the amount of income tax liabilities 
calculated by themselves. Tax liability is calculated based on the amount of transaction 
(transactions) of misuse of assets. Such a non-profit organization is excluded from the Register of 
Nonprofit Institutions and Organizations by the controlling authority and is considered the income 
tax payer for tax purposes from the first day of the month following the month in which such a 
violation was committed. 

From the first day of the month following the month in which such a violation was committed 
till December 31 of the tax (reporting) year such a non-profit organization must submit an income 
tax return (on an accrual basis) to the controlling authority quarterly, pay tax within the period 
specified for the quarterly period and submit financial statements in the manner prescribed for 
income tax payers. 

From the next tax (reporting) year such a non-profit organization shall submit an income tax 
return and financial statements and pay income tax in the manner prescribed by this section for 
income tax payers. 

Regarding the imposition of the income tax on transactions of transfer of the rights and 
obligations of a purchaser under the contract of sale and purchase of real estate to a third party 

The State Fiscal Service of Ukraine considered the letter regarding the imposition of the 
income tax on transactions of transfer of the rights and obligations of a purchaser under the contract 
of sale and purchase of real estate to the third party and, following art. 52 of the Tax Code of 
Ukraine (hereinafter - the Code), informs as follows. 

According to sub-cl. 134.1.1 of cl. 134.1 of art. 134 of the Code the object of imposition of the 
corporate income tax is a profit with the source of origin in Ukraine and abroad, which is determined 
by adjusting (increase or decrease) of the financial result before taxation (profit or loss), determined 
in the financial statements of the enterprise in accordance with the national regulations (standards) 
of accounting or IFRS, by the differences arising under provisions of the Code. 

The Tax Code of Ukraine doesn’t provide for the adjustment of the financial result before 
taxation by differences in respect of the transactions of transfer of rights and obligations of a 
purchaser to a third party. Thus, such transactions are represented in accordance with the 
accounting rules (SFS letter of 06.02.2017 no. 2112/6/99-99-15-02-02-15). 

Should you have any questions, please feel free to contact us: 
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